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Provide Consistency and Certainty; Offer Alternative 

(Flexible/Advanced) Options; Address Lack of Banking Capacity; 

Coordinate Criteria on Work Windows and Mitigation Measures 

Challenges:  

¶ Complex procurement strategies, construction scheduling, the strict regulation of hydrologic 

and habitat modifications, and competition for mitigation 
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¶ Limit work restrictions on construction activities (e.g., tree clearing, in-stream activities and general earth 

disturbance) to instances where threatened and endangered (T&E) species have been identified through the 

completion of an environmental impact review and survey.  Work restrictions for non-T&E species delay 

projects and increase costs for deminimis benefit.     

¶ Agencies’ mitigation planning commitments that impose seasonal or environmental work restrictions, and 

other related construction BMP requirements, should be detailed in record of decision (ROD) as part of the 

NEPA process to: streamline and provide transparency for permitting; facilitate agency coordination; and 

ensure that project limitations are realized by the owner and properly addressed by the contractor during 

bidding and scheduling.  

 

i The White House’s infrastructure plan includes a proposal to streamline the approval and oversight of mitigation 
banks under the 2008 Mitigation Rule. A related proposal would expedite the permitting of projects that enhance 
the environment through mitigation.  Another proposed reform would eliminate USEPA's role in making 
jurisdictional determinations under Section 404 and its power to veto 404 permits granted by USACE. 
ii Several USACE Districts have developed a “functions and values” type of assessment to calculate mitigation ratios 
for stream and wetland impacts (e.g., Fort Worth and Galveston Districts in Texas, the Charleston District in South 
Carolina and the Huntington District, West Virginia and the four USACE Offices in Ohio – Huntington, Buffalo, 0 65
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https://www.fws.gov/midwest/endangered/section7/fhwa/pdf/UserGuideRevisedFeb2018.pdf

