Objection Guide to OFCCP Release of EEO-1 Data

Preliminary Notes:

If your organization filed a Type 1 report (as a Single Establishment EEO-1 filer) in the period 2016-2020, your EEO-1
reports will not be released to the news organization, and you need not file objections. The FOIA request pertains only
to Type 2 Consolidated reports for multi-establishment employers. More info can be found here.

If your organization

o disclosed the 2016-2020 Type 2 EEO-1 reports on your external or internal website,
e have published them to shareholders, or
e have published them to your employees,

you probably have waived your right to object. It will be very difficult for your organization to claim that the
information is confidential, now.

The FOIA Objection Portal May be Accessed here:

https://ofccp-apps.dol.gov/form/foia-evaluation-form#no-back

POC First Name, Last Name, Title, Phone Number, Email Address

This seems self-explanatory. We recommend inserting the person who files the EEO-1 for your organization as the
Point of Contact (POC) for the OFCCP’s FOIA objection form.

Do you have Legal Counsel?

You do not have to click yes.
If you click “yes,” you will be prompted to enter your attorney’s name, phone number, and email address.

o Ifyou click yes, that you are represented by counsel, OFCCP will contact your attorney about these objections.

e |tis possible that the POC could be notified, too, but typically it is OFCCP’s practice to communicate with a
party’s attorney if the party is represented by counsel.

You can insert an in-house attorney’s name, with permission from that attorney.
If you have outside employment counsel, you can list their name, with permission from that attorney.

OFCCP’s FOIA Objection Prompts

1. Do you consider information from your EEO-1 report to be a trade secret or commercial information?
If yes, please explain why.
a. Click yes and insert the following suggested text:

Our Type 2 EEO-1 report is commercial information. Information is commercial if it relates
to a business or trade. Moreover, commercial information includes records revealing business
operations, such as those that are instrumental for legal compliance. The EEOC requires
employers to furnish the composition of their workforce during a selected payroll period
within the EEOC'’s prescribed date range, with counts of employees divided into the ten
EEO-1 categories, displaying those counts in intersectional fields of race and gender. The
submission also includes the employer’s EEOC-assighed company number, Tax Identification


/news/2022/08/23/ofccp-gives-contractors-30-days-object-release-their-eeo-1-reports-foia-request
https://ofccp-apps.dol.gov/form/foia-evaluation-form#no-back

b.

Number, DUNS number, North American Industrial Classification System (NAICS) code,
name and job title of the executive who certified the reports, and the name, title, email and
telephone number of the person who uploaded the data into the EEOC’s portal. The
requestor has asked for Type 2 reports from 2016-2020. By obtaining five years of EEO-1
reports, the requestor will be able to establish each organization’s race and gender
employment trends and staffing patterns over time. Thus, these records contain information
related to our business or trade, and the information across five years will reveal business
operations, such as those that are instrumental for our compliance with OFCCP’s regulations.

If your organization includes Top Secret/Black Box sites, or the count of your organization’s
personnel could reveal the existence of employees at Top Secret/Black Box sites, consider adding this
objection:

By mass-releasing our headcount and not affording us the right to a separate, individual
objection, OFCCP ignores that revelation of our organization’s headcount also may implicate
FOIA Exemption 1. Our organization has employees at [top secret/Black Box] locations, and
their existence is classified information relevant to national security.

If your organization’s Type 2 report includes very low headcount in any one EEO-1 category, consider
adding this objection:





http://www.eeoc.gov/
https://revealnews.org/article/we-forced-the-government-to-share-corporate-diversity-data-its-giving-companies-an-out-instead/
https://revealnews.org/article/we-forced-the-government-to-share-corporate-diversity-data-its-giving-companies-an-out-instead/
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